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Chapter 1: How We Got Here

Private listings — homes sold without public MLS exposure — are not a new
invention. They have existed in informal form throughout the history of American
real estate. What is new is their scale, their institutional backing, and the policy
environment that transformed them from a boutique exception into an industry-
defining strategy.

Pre-2020 The Informal Era

Pocket listings existed at approximately 2.4% of all residential transactions: a concern,
but a visible and relatively contained one. An agent who held a listing informally still put
a yard sign in the ground. Competing agents could see the sign and call to co-broke.
The cooperative culture still functioned.

Nov 2019 CCP Passes — Near Unanimously

NAR passes the Clear Cooperation Policy, requiring MLS submission within one
business day of any public marketing. The intent was to curb informal pocket listings.
One exception: the 'office exclusive a listing shared only within the listing brokerage
with absolutely no public advertising.

May 2020 CCP Backfires

Within 12 months of CCP taking effect, a Redfin analysis found pocket listings had
increased 67% — from 2.4% to 4.0% of all sales. The hard binary system the CCP created,
full MLS or complete opacity, handed large brokerages the incentive and blueprint to
build institutional private networks at scale.

2020-2024 Institutionalization

Compass builds its Private Exclusive program into a core business strategy. By Q4
2024, its SEC 10-K filing confirms 55% of all new listings start as Private Exclusive or
Coming Soon. Private listings move from informal and scattered to institutional and
technology-enabled.
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mar 2025  INNAR Formalizes the Workaround
NAR creates the 'Delayed Marketing Exempt' category — a formal pre-market

exemption requiring written seller consent. This acknowledged that the CCP
had not solved the problem and institutionalized the workaround at the

national policy level.

Mar 2026 The Dispute Becomes Public

Compass/Redfin/Rocket partnership. Zillow bans Compass listings, then
launches Zillow Preview with major franchise partners. State legislatures in
Washington and Wisconsin pass public marketing laws. The MLS, for the first
time, is no longer the universal first stop for residential listings.

Chapter 2: The Terminology

One of the most effective strategies in the private listings debate has been the
deliberate blurring of terminology. Private. Pocket. Preview. Coming Soon. Office
Exclusive. These are not interchangeable. When industry participants use the same
words to mean different things, productive debate becomes nearly impossible.

A home never publicly advertised. Only accessible through
agents at one specific brokerage. The most restrictive
category. Used primarily by Compass — now at
institutional scale. Not on the MLS, not on Zillow, not visible
to agents at any other firm.

Private
Exclusive

Listed within a brokerage but not publicly marketed —
Office NAR's CCP-compliant loophole. Created to serve sellers
Exclusive with genuine privacy needs. Now used at institutional scale
as a default pre-market strategy by major brokerages.
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Preview
(Portal)

Pocket
Listing

Delayed
Marketing
Exempt

Non-
Exclusive
Listing

Company
FSBO

Entered in the MLS as Coming Soon status. Visible to all
cooperating agents and syndicated to portals. Showings
restricted until the Active date. No showings permitted —
including by the listing agent or their buyer clients. This is
the correct use of the Coming Soon tool.

Publicly advertised on portals (Zillow Preview,
Compass/Redfin CS) with showings restricted. Visible to all
buyers on that portal. Not yet in the MLS. The newest and most
disruptive category, portal-specific pre-market inventory.

The original informal term for any pre-market listing.
Before 2020, informal and agent-level. CCP formalized
them into institutional networks. The term is now used
loosely for all categories above, which is part of the
deliberate confusion.

NAR's March 2025 formal category — a seller-consented pre-
market exemption that must be signed and is part of the MLS
policy nationwide. Effective September 30, 2025
implementation deadline for all NAR member MLSs.

A listing agreement where the seller is not exclusively
committed to one agent. The seller can sell themselves or
through another agent with zero commission owed. Used
as a CCP workaround; creates significant problems for
agents who accept them.

When a brokerage market-tests a listing within its own buyer
pool before MLS entry. Functionally, a FSBO for the brokerage,
marketed to sellers as a benefit, but limiting buyer
competition exactly as a FSBO does. The seller gets one
company's buyers instead of the entire market.
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Chapter 3: The Research — Both Sides, Honestly

The following research meets at least one of these criteria: published in a peer-
reviewed academic journal, produced by a U.S. government agency, issued by a
university research center, or produced by an independent research institution
with no financial stake in how homes are sold. Where sources have conflicts of
interest, those conflicts are disclosed.

Research Favoring Full MLS Exposure

1.5-3.7 %

Off-MLS price penalty —
2.72M transactions across
46 states. Methodological
note: uses Zestimate, not

actual comparables.

N+1

More buyers competing =
higher prices and more
aggressive offers. The value
of competition exceeds the
value of the world's best
negotiator.

17.5%

MLS price premium over
non-MLS. Drexel
University joint study
using actual transaction
comparables — stronger
methodology.

Bright MLS Drexel Univ.

Linkage
Principle

Full disclosure to the
broadest possible pool of
bidders maximizes seller

revenue.

0

Statistically significant price
advantage for office
exclusives after controlling
for location and property
characteristics.

Knowledge
Gap

Markets where one party
controls information
produce inefficient
outcomes that
systematically
disadvantage the less-
informed party.
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Research Cited for Private Listings — With Honest Analysis

Headline: 1.7% private listing premium over 700,000+ DFW transactions over 20 years.
Frequently cited by proponents of private listings. What the study actually shows:

e After CCP implementation, the premium dropped to 0.9%. Statistically
indistinguishable from zero. « Higher-value sellers were LESS likely to use
private listings: the opposite of what you'd expect if premiums were real.

e Only successful private sales are measured (survivorship bias). Failed private
listings that moved to MLS are counted as MLS sales.

e Single market (Dallas-Fort Worth), 20-year boom period. Not generalizable to
all markets.

e Unreviewed preprint/not peer-reviewed. Should not be cited as settled
academic authority.

THE HONEST TAKEAWAY

The Hayunga study's own CCP-era data shows the alleged premium disappeared
when the market structure changed. That is not an argument for private listings.

By its own numbers, it is an argument for the CCP-style transparency it showed

reduced the premium.
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Chapter 4: The Talking Points — And How to Respond

Three private listing talking points account for the vast majority of private listing
conversations at listing appointments. Here is each talking point, the problem with
it, and the word-for-word response. Additional dialogues are available at
PrivateListingsDebate.com/scripts.

The “Apple Launch” Talking Point

"We build buzz — like an Apple product launch. We create anticipation before going pubilic.”

Apple has 1.4 billion device users already paying attention. A home has no fan base.
Apple also broadcasts to the entire world simultaneously, not to 30 people in a
back room. A private listing is the exact opposite of an Apple launch.

YOUR DIALOGUE

"Apple's strategy works because they already have the audience. Your seller's home needs

to build one, and the MLS is how you reach every qualified buyer at the same time."’

The “Test the Market” Talking Point

"We need a private period to test the market and find the right price before going public.”

An agent who needs a private period to find the right price is communicating
uncertainty about their own pricing ability. A brokerage that has been successfully
listing and selling homes does not need to use the seller's home as a focus group.
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YOUR DIALOGUE

"Testing the market means the ENTIRE market. Every buyer, every agent, every company.

Keeping it to one brokerage's network is a focus group. An agent who needs a private

period to price your home is telling you something important."

The “Our Data Proves It” Talking Point

"Our internal data shows our private listings sell for more.”

Ask one question: What independent study? Comparing a brokerage's private
listings against its own MLS performance is not research. It is a sales pitch. The

independent studies, Zillow's 2.72M transactions and Bright MLS/Drexel, point in the
opposite direction.

YOUR DIALOGUE

""Any agent you interview should be able to produce an independent study. Not their
internal numbers, meaning a real third-party study comparing private listings against
every agent, every company, every buyer on the full MLS. Without that study, they’re
only offering you a sales pitch."




Chapter 5: Compass vs. Zillow — The Full Dispute

The Compass vs. Zillow conflict is the most public and consequential dispute in the
private listings debate. Understanding it fully is essential for every agent who wants
to explain the current market to clients and colleagues.

Q4 2024 Compass SEC Filing Reveals the Scale

Compass's 10-K annual report filed with the SEC confirms 55% of all new Compass listings
began as Private Exclusive or Coming Soon in February 2025. Post-Anywhere acquisition,
Compass operates with approximately 340,000 agents. Private listing is no longer boutique;

it is the primary listing model at America's largest residential brokerage.

April 2025 Zillow Bans Private Listings

Zillow announces it will no longer accept or display listings not simultaneously submitted to
the MLS. Compass listings, nearly half of which are private, are effectively banned from
America's most-visited real estate portal. This went into effect on June 30, 2025.

Jun2025 Compass Files Federal Lawsuit

Compass sues Zillow in federal court, alleging the listing ban is anticompetitive and
harms sellers by restricting where their homes can be marketed. The case becomes the

industry's most-watched legal proceeding.

Feb 2026  Compass + Redfin/Rocket Partnership Announced

Compass and Redfin announce a three-year exclusive partnership through Rocket
Companies. Compass Private Exclusive and Coming Soon listings displayed on Redfin
before MLS entry. The first time a major national portal formally distributed pre-MLS

private inventory. Industry reaction: a structural shift, not a trend.
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Feb—Mar 2026 Case Dismissed — Then Zillow Preview Launches Zillow Preview

The court denies Compass's preliminary injunction. Compass voluntarily dismisses the
lawsuit. Within weeks, Zillow announces Zillow Preview, its own pre-market program,
with Keller Williams, RE/MAX, HomeServices, Side, and United Real Estate as launch

partners.

THE CRITICAL CONTRADICTION

Zillow spent months banning Compass for doing precisely what Zillow Preview now
enables. The structural outcome is identical: the MLS becomes the second stop, not the
first. When that becomes normalized, the cooperative marketplace shifts permanently —

regardless of which portal it happens through.

Chapter 6: State Laws & Policy

For five years, NAR's Clear Cooperation Policy was the primary regulatory
mechanism. CCP proved unable to stop the growth of private listings at
institutional scale. By 2025, state legislatures began passing their own laws —
because the industry had not solved the problem on its own.

Washington State — SB 6091 ENACTED

Signed by Governor Bob Ferguson. Prohibits exclusive marketing of residential

properties without simultaneous public marketing. If a home is marketed to any
buyers, it must be simultaneously marketed to all buyers through a recognized
MLS or equivalent public channel. Private exclusives visible only inside one
brokerage are effectively prohibited.
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ENACTED
(EFF. JAN 2027)

Wisconsin — Public Marketing Default Act

Signed by Governor Anthony Evers. Establishes full MLS marketing as the legal
default for all residential listings taken by licensed brokers. Sellers who wish to
delay or forgo MLS marketing must affirmatively opt out through a signed
disclosure form. Effective January 1, 2027.

NAR — Multiple Listing Options for Sellers (Mar 2025) NATIONAL POLICY

Creates the Delayed Marketing Exempt (DME) category. A formal pre-market
exemption requiring written seller consent. Implementation deadline: September
30, 2025. Applies to all NAR member MLSs nationwide. This is policy, not law, but it
establishes the national standard for seller consent in pre-market strategies.

All Other States NO SPECIFIC LEGISLATION

Agents are still bound by fiduciary duty obligations, which require disclosure of
the independent research on price outcomes before recommending a pre-
market strategy. The legal risk of undisclosed recommendations exists in every
state, regardless of whether specific legislation has been passed.
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Chapter 7: Disclosure, Liability, & Brokerage Risk

The following scenario is coming to brokerages across the country. Whether it
arrives as a complaint, a negative review, a referral lost, or litigation depends
almost entirely on whether the disclosure conversation happened — and whether it

was documented.

The Scenario

THE SCENARIO ARRIVING AT BROKERAGES

A seller closes their home in October. In January, they discover that a friend —
pre-approved, ready to move, actively searching — never saw the listing. It was in
Coming Soon status when they were searching. The seller calls their former agent:
'"Why wasn't my house visible to serious buyers? Why did we spend six weeks in
Coming Soon status when I could have sold in two? Was this actually in my best

interest?' She is not necessarily filing a lawsuit. But she is done referring clients. And

if other sellers start comparing notes, her story may find someone who does file.

The Disclosure Checklist

Before any seller signs a listing agreement that includes a private, Coming Soon, or
Delayed Marketing Exempt phase, confirm each of the following:

e Presented the Zillow research (1.5-3.7% price difference, $4,975 median loss,
2.72M transactions) as an independent source, not internal brokerage data.

e Presented the Bright MLS [ Drexel data (37 vs. 20 days to contract, 87%
eventually go to MLS, no price premium for office exclusives in 2025 study).

e Explained specifically how many buyers will have access during the private or
Coming Soon phase vs. what a full MLS launch provides.
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e Disclosed dual agency potential. If your brokerage could represent both buyer
and seller in a private transaction, the seller must understand this conflict
before agreeing to the strategy.

e Clarified whether time in Coming Soon or private status will count as days-on-
market if the home eventually needs to go to the full MLS.

e Specified the timeline and trigger. Exactly how many days the pre-market
phase lasts, and what specific event triggers the move to full MLS marketing.

e Obtained written acknowledgment. A signed form confirming the seller
received and reviewed the independent research before choosing a pre-
market strategy.

Chapter 8: The Path Forward

The path forward is not to pick a winner between Compass and Zillow, or between
private listings and the MLS. It is to be honest about what the independent research
shows — and to build the disclosure and accountability frameworks that protect
both sellers and buyers regardless of which marketing channel is used.

For Agents

Present both sides of every listing strategy conversation before recommending
anything. Use independent research, not your brokerage's marketing materials.
Document the disclosure conversation in writing. Let the seller decide with full
information. That is what fiduciary duty looks like in this market.
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For Brokers

Audit your listing presentation materials. If they present the benefits of private
strategies without the independent research on price trade-offs, update them
before the disclosure liability finds you. Require a standardized disclosure form for
any pre-market strategy. Train agents to present both sides as a professional
standard, not an exception.

For MLS's

Create a public-facing reporting mechanism showing what percentage of listings
in your market start private or pre-market, what percentage eventually come to
the MLS, and what the median time and price outcomes are for each pathway.
Transparency requires data.

For NAR

Clarify the gray area between CCP and the Delayed Marketing Exempt category.
Require standardized seller disclosure forms for all non-standard listing strategies
as a condition of NAR membership. Make the content substantive, not a
paperwork formality. The industry built something remarkable in the MLS. Protect it.

KEY INSIGHT

The honest summary of all the available evidence: full MLS exposure produces better price

outcomes for most sellers in most markets most of the time. The data on that is consistent,

large-scale, and replicated across different methodologies and geographic areas. Private

listing strategies offer legitimate benefits in a narrow set of circumstances. The industry's job

is not to choose between serving sellers and serving buyers. It is to be honest with both.
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Quick Reference: All Data Points & Sources

Metric / Finding

Off-MLS Price Impact

Median Dollar Loss

MLS Price Premium

Days to Contract (Private)

Days to Contract (MLS)

Private — MLS Migration

Office Exclusive Premium (2025)
Compass Listings Starting Private/CS
FSBO vs. Agent-Assisted Gap
USA Today FSBO Gap

Chicago Private Listing Disparity
Black Buyer Homes Shown Gap
Bulow-Klemperer Theorem
Milgrom-Weber Linkage Principle
Akerlof Information Asymmetry

Hayunga Premium Post-CCP

Result

1.5-3.7% loss

$4,975 per seller

17.5% premium

37 days median

20 days median

~87% eventually

Statistically zero (p=0.644)

55% (Feb 2025)

$360K vs. $425K (18%)

21.5% more for agent-assisted
2.2x more in white neighborhoods

17.7% fewer than white buyers

N+1 bidders beats optimal negotiation

Full disclosure maximizes seller revenue
Info gaps produce market failure

0.9% — statistically insignificant

Source

Zillow (2.72M transactions)
Zillow Research 2025

Bright MLS / Drexel University 2023
Bright MLS

Bright MLS

Bright MLS

Bright MLS 2025 Study
Compass SEC 10-K Q4 2024
NAR 2025 Profile

USA Today Analysis

Zillow Chicago 2025
HUD/Urban Institute 2013
Am. Econ. Review 1996
Econometrica 1982 / Nobel 2020
Nobel Prize 2001

SSRN 6359754 (Preprint)

All primary sources with direct links:

PrivatelListingsDebate.com

The Private Listings Debate — Complete Reference - By Darryl Davis, CSP
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	Chapter 1: How We Got Here
	Private listings — homes sold without public MLS exposure — are not a new invention. They have existed in informal form throughout the history of American real estate. What is new is their scale, their institutional backing, and the policy environment that transformed them from a boutique exception into an industry-defining strategy.
	Pre-2020

	The Informal Era
	Pocket listings existed at approximately 2.4% of all residential transactions: a concern, but a visible and relatively contained one. An agent who held a listing informally still put a yard sign in the ground. Competing agents could see the sign and call to co-broke. The cooperative culture still functioned.
	Nov 2019


	CCP Passes — Near Unanimously
	NAR passes the Clear Cooperation Policy, requiring MLS submission within one business day of any public marketing. The intent was to curb informal pocket listings. One exception: the 'office exclusive': a listing shared only within the listing brokerage with absolutely no public advertising.
	May 2020


	CCP Backfires
	Within 12 months of CCP taking effect, a Redfin analysis found pocket listings had increased 67% — from 2.4% to 4.0% of all sales. The hard binary system the CCP created, full MLS or complete opacity, handed large brokerages the incentive and blueprint to build institutional private networks at scale.
	2020–2024


	Institutionalization
	Compass builds its Private Exclusive program into a core business strategy. By Q4 2024, its SEC 10-K filing confirms 55% of all new listings start as Private Exclusive or Coming Soon. Private listings move from informal and scattered to institutional and technology-enabled.
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	NAR Formalizes the Workaround
	NAR creates the 'Delayed Marketing Exempt' category — a formal pre-market exemption requiring written seller consent. This acknowledged that the CCP had not solved the problem and institutionalized the workaround at the national policy level.
	Mar 2026


	The Dispute Becomes Public
	Compass/Redfin/Rocket partnership. Zillow bans Compass listings, then launches Zillow Preview with major franchise partners. State legislatures in Washington and Wisconsin pass public marketing laws. The MLS, for the first time, is no longer the universal first stop for residential listings.
	EVERY TERM DEFINED PRECISELY


	Chapter 2: The Terminology
	One of the most effective strategies in the private listings debate has been the deliberate blurring of terminology. Private. Pocket. Preview. Coming Soon. Office Exclusive. These are not interchangeable. When industry participants use the same words to mean different things, productive debate becomes nearly impossible.
	Private Exclusive
	A home never publicly advertised. Only accessible through agents at  one specific brokerage. The  most restrictive category.  Used primarily by Compass — now at institutional scale. Not on the MLS, not on Zillow, not visible to agents at any other firm.

	Office Exclusive
	Listed within a brokerage but not publicly marketed — NAR's CCP-compliant loophole. Created to serve sellers with genuine privacy needs. Now used at institutional scale as a default pre-market strategy by major brokerages.


	Coming Soon (MLS)
	Entered in the MLS as Coming Soon status. Visible to all cooperating agents and syndicated to portals. Showings restricted until the Active date. No showings permitted — including by the listing agent or their buyer clients. This is the correct use of the Coming Soon tool.

	Preview (Portal)
	Publicly advertised on portals (Zillow Preview, Compass/Redfin CS) with showings restricted. Visible to all buyers on that portal. Not yet in the MLS. The newest and most disruptive category, portal-specific pre-market inventory.

	Pocket Listing
	The original informal term for any pre-market listing. Before 2020, informal and agent-level. CCP formalized them into institutional networks. The term is now used loosely for all categories above, which is part of the deliberate confusion.

	Delayed Marketing Exempt
	NAR's March 2025 formal category — a seller-consented pre-market exemption that must be signed and is part of the MLS policy nationwide. Effective September 30, 2025 implementation deadline for all NAR member MLSs.

	Non-Exclusive Listing
	A listing agreement where the seller is not exclusively committed to one agent. The seller can sell themselves or through another agent with zero commission owed. Used as a CCP workaround; creates significant problems for agents who accept them.

	Company FSBO
	When a brokerage market-tests a listing within its own buyer pool before MLS entry. Functionally, a FSBO for the brokerage, marketed to sellers as a benefit, but limiting buyer competition exactly as a FSBO does. The seller gets one company's buyers instead of the entire market.
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	Research Cited for Private Listings — With Honest Analysis
	Hayunga Study — SSRN 6359754 (University of Georgia Preprint)
	Headline: 1.7% private listing premium over 700,000+ DFW transactions over 20 years. Frequently cited by proponents of private listings. What the study actually shows:
	After CCP implementation, the premium dropped to 0.9%. Statistically indistinguishable from zero. • Higher-value sellers were LESS likely to use private listings: the opposite of what you'd expect if premiums were real.
	Only successful private sales are measured (survivorship bias). Failed private listings that moved to MLS are counted as MLS sales.
	Single market (Dallas-Fort Worth), 20-year boom period. Not generalizable to all markets.
	Unreviewed preprint/not peer-reviewed. Should not be cited as settled academic authority.
	THE HONEST TAKEAWAY

	The Hayunga study's own CCP-era data shows the alleged premium disappeared when the market structure changed. That is not an argument for private listings. By its own numbers, it is an argument for the CCP-style transparency it showed reduced the premium.
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	Chapter 4: The Talking Points — And How to Respond
	Three private listing talking points account for the vast majority of private listing conversations at listing appointments. Here is each talking point, the problem with it, and the word-for-word response. Additional dialogues are available at PrivateListingsDebate.com/scripts.
	The “Apple Launch” Talking Point
	"We build buzz — like an Apple product launch. We create anticipation before going public."
	Apple has 1.4 billion device users already paying attention. A home has no fan base. Apple also broadcasts to the entire world simultaneously, not to 30 people in a back room. A private listing is the exact opposite of an Apple launch.
	YOUR DIALOGUE
	"Apple's strategy works because they already have the audience. Your seller's home needs to build one, and the MLS is how you reach every qualified buyer at the same time."


	The “Test the Market” Talking Point
	"We need a private period to test the market and find the right price before going public."
	An agent who needs a private period to find the right price is communicating uncertainty about their own pricing ability. A brokerage that has been successfully listing and selling homes does not need to use the seller's home as a focus group.

	YOUR DIALOGUE
	"Testing the market means the ENTIRE market. Every buyer, every agent, every company. Keeping it to one brokerage's network is a focus group. An agent who needs a private period to price your home is telling you something important."


	The “Our Data Proves It” Talking Point
	"Our internal data shows our private listings sell for more."
	Ask one question: What independent study? Comparing a brokerage's private listings against its own MLS performance is not research. It is a sales pitch. The independent studies, Zillow's 2.72M transactions and Bright MLS/Drexel, point in the opposite direction.
	YOUR DIALOGUE
	"Any agent you interview should be able to produce an independent study. Not their internal numbers, meaning a real third-party study comparing private listings against every agent, every company, every buyer on the full MLS. Without that study, they’re only offering you a sales pitch."
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	THE CENTRAL DISPUTE

	Chapter 5: Compass vs. Zillow — The Full Dispute
	The Compass vs. Zillow conflict is the most public and consequential dispute in the private listings debate. Understanding it fully is essential for every agent who wants to explain the current market to clients and colleagues.
	Compass SEC Filing Reveals the Scale
	Q4 2024
	Compass's 10-K annual report filed with the SEC confirms 55% of all new Compass listings began as Private Exclusive or Coming Soon in February 2025. Post-Anywhere acquisition, Compass operates with approximately 340,000 agents. Private listing is no longer boutique; it is the primary listing model at America's largest residential brokerage.
	Zillow Bans Private Listings
	April 2025
	Zillow announces it will no longer accept or display listings not simultaneously submitted to the MLS. Compass listings, nearly half of which are private, are effectively banned from America's most-visited real estate portal. This went into effect on June 30, 2025.
	Compass Files Federal Lawsuit
	Jun 2025
	Compass sues Zillow in federal court, alleging the listing ban is anticompetitive and harms sellers by restricting where their homes can be marketed. The case becomes the industry's most-watched legal proceeding.
	Compass + Redfin/Rocket Partnership Announced
	Feb 2026
	Compass and Redfin announce a three-year exclusive partnership through Rocket Companies. Compass Private Exclusive and Coming Soon listings displayed on Redfin before MLS entry. The first time a major national portal formally distributed pre-MLS private inventory. Industry reaction: a structural shift, not a trend.
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	Case Dismissed — Then Zillow Preview Launches Zillow Preview
	Feb–Mar 2026
	The court denies Compass's preliminary injunction. Compass voluntarily dismisses the lawsuit. Within weeks, Zillow announces Zillow Preview, its own pre-market program, with Keller Williams, RE/MAX, HomeServices, Side, and United Real Estate as launch partners.

	THE CRITICAL CONTRADICTION
	Zillow spent months banning Compass for doing precisely what Zillow Preview now enables. The structural outcome is identical: the MLS becomes the second stop, not the first. When that becomes normalized, the cooperative marketplace shifts permanently — regardless of which portal it happens through.

	THE CURRENT LEGAL LANDSCAPE

	Chapter 6: State Laws & Policy
	For five years, NAR's Clear Cooperation Policy was the primary regulatory mechanism. CCP proved unable to stop the growth of private listings at institutional scale. By 2025, state legislatures began passing their own laws — because the industry had not solved the problem on its own.
	Washington State — SB 6091
	ENACTED
	Signed by Governor Bob Ferguson. Prohibits exclusive marketing of residential properties without simultaneous public marketing. If a home is marketed to any buyers, it must be simultaneously marketed to all buyers through a recognized MLS or equivalent public channel. Private exclusives visible only inside one brokerage are effectively prohibited.
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	Wisconsin — Public Marketing Default Act

	ENACTED  (EFF. JAN 2027)
	Signed by Governor Anthony Evers. Establishes full MLS marketing as the legal default for all residential listings taken by licensed brokers. Sellers who wish to delay or forgo MLS marketing must affirmatively opt out through a signed disclosure form. Effective January 1, 2027.
	NAR — Multiple Listing Options for Sellers (Mar 2025)

	NATIONAL POLICY
	Creates the Delayed Marketing Exempt (DME) category. A formal pre-market exemption requiring written seller consent. Implementation deadline: September 30, 2025. Applies to all NAR member MLSs nationwide. This is policy, not law, but it establishes the national standard for seller consent in pre-market strategies.
	All Other States

	NO SPECIFIC LEGISLATION
	Agents are still bound by fiduciary duty obligations, which require disclosure of the independent research on price outcomes before recommending a pre-market strategy. The legal risk of undisclosed recommendations exists in every state, regardless of whether specific legislation has been passed.
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	PROTECTING YOUR LICENSE AND YOUR CLIENTS

	Chapter 7: Disclosure, Liability, & Brokerage Risk
	The following scenario is coming to brokerages across the country. Whether it arrives as a complaint, a negative review, a referral lost, or litigation depends almost entirely on whether the disclosure conversation happened — and whether it was documented.
	The Scenario
	THE SCENARIO ARRIVING AT BROKERAGES
	A seller closes their home in October. In January, they discover that a friend — pre-approved, ready to move, actively searching — never saw the listing. It was in Coming Soon status when they were searching. The seller calls their former agent: 'Why wasn't my house visible to serious buyers? Why did we spend six weeks in Coming Soon status when I could have sold in two? Was this actually in my best interest?' She is not necessarily filing a lawsuit. But she is done referring clients. And if other sellers start comparing notes, her story may find someone who does file.


	The Disclosure Checklist
	Before any seller signs a listing agreement that includes a private, Coming Soon, or Delayed Marketing Exempt phase, confirm each of the following:
	Presented the Zillow research (1.5–3.7% price difference, $4,975 median loss, 2.72M transactions) as an independent source, not internal brokerage data.
	Presented the Bright MLS / Drexel data (37 vs. 20 days to contract, 87% eventually go to MLS, no price premium for office exclusives in 2025 study).
	Explained specifically how many buyers will have access during the private or Coming Soon phase vs. what a full MLS launch provides.
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	Disclosed dual agency potential. If your brokerage could represent both buyer and seller in a private transaction, the seller must understand this conflict before agreeing to the strategy.
	Clarified whether time in Coming Soon or private status will count as days-on-market if the home eventually needs to go to the full MLS.
	Specified the timeline and trigger. Exactly how many days the pre-market phase lasts, and what specific event triggers the move to full MLS marketing.
	Obtained written acknowledgment. A signed form confirming the seller received and reviewed the independent research before choosing a pre-market strategy.
	WHAT NEEDS TO CHANGE


	Chapter 8: The Path Forward
	The path forward is not to pick a winner between Compass and Zillow, or between private listings and the MLS. It is to be honest about what the independent research shows — and to build the disclosure and accountability frameworks that protect both sellers and buyers regardless of which marketing channel is used.
	For Agents
	Present both sides of every listing strategy conversation before recommending anything. Use independent research, not your brokerage's marketing materials. Document the disclosure conversation in writing. Let the seller decide with full information. That is what fiduciary duty looks like in this market.
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	For Brokers
	Audit your listing presentation materials. If they present the benefits of private strategies without the independent research on price trade-offs, update them before the disclosure liability finds you. Require a standardized disclosure form for any pre-market strategy. Train agents to present both sides as a professional standard, not an exception.

	For MLSs
	Create a public-facing reporting mechanism showing what percentage of listings in your market start private or pre-market, what percentage eventually come to the MLS, and what the median time and price outcomes are for each pathway. Transparency requires data.

	For NAR
	Clarify the gray area between CCP and the Delayed Marketing Exempt category. Require standardized seller disclosure forms for all non-standard listing strategies as a condition of NAR membership. Make the content substantive, not a paperwork formality. The industry built something remarkable in the MLS. Protect it.
	KEY INSIGHT
	The honest summary of all the available evidence: full MLS exposure produces better price outcomes for most sellers in most markets most of the time. The data on that is consistent, large-scale, and replicated across different methodologies and geographic areas. Private listing strategies offer legitimate benefits in a narrow set of circumstances. The industry's job is not to choose between serving sellers and serving buyers. It is to be honest with both.
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